UsAdvocaey ~ CHILDUSAW

THE NATIONAL THINK TANK FOR CHILD PROTECTION

TO: Mr. Jerrold Nadler, Chair, Ms. Madeleine Dean, Vice Chair, and Honorable
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RE: The Nondebtor Release Prohibition Act

DATE: October 27, 2021

Thank you for allowing me, Professor Marci Hamilton of CHILD USA, to offer our support of the
Nondebtor Release Prohibition Act (NRPA) for the purpose of ensuring that survivors of sexual
violence have fair access to justice.

By way of introduction, my name is Marci Hamilton, and | am the Founder & CEO of CHILD
USA, an interdisciplinary think tank dedicated to the prevention of child abuse and neglect at the
University of Pennsylvania, where | am a Professor in the Fels Institute of Government and a
Senior Resident Fellow in the Program for Research on Religion. | am also the author of Justice
Denied: What America Must Do to Protect Its Children (Cambridge University Press 2008, 2012),
which makes the case for statute of limitations (SOL) reform in the child sex abuse arena, and am
the leading expert on the history and constitutionality of SOL reform. CHILD USA is the leading
national nonprofit think tank dedicated to the prevention of child abuse and neglect. It is also the
leader in the field of statute of limitations reform, as well as other cutting-edge issues related to
child protection.

Kathryn Robb is the Executive Director of CHILD USAdvocacy, a 501(c)(4) advocacy
organization dedicated to protecting children’s civil liberties and keeping children safe from abuse
and neglect. CHILD USAdvocacy draws on the combined expertise of the nation’s leading experts
and child advocates, specifically at its sister organization, CHILD USA, to advocate for more
protective laws and policies in the States and at the federal level. Kathryn is also a survivor of
child sex abuse.

The Nondebtor Release Prohibition Act would create a more trauma-informed federal bankruptcy
law and serve the public’s interest by prohibiting the release of nondebtors from liability in child
sex abuse cases. In doing so, it would increase accountability in bankruptcy proceedings for
nondebtor institutions that endanger children.
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. Under the Current Law, Child Sex Abuse Victims Suffer When Large
Organizations File for Chapter 11 Bankruptcy

Child sex abuse is a widespread public policy crisis. Roughly 1 in 5 girls and 1 in 13 boys are
sexually abused before the age of 18." The trauma stemming from child sexual abuse is complex
and individualized, and it impacts victims throughout their lifetimes." Victims come forward, on
average, at age 52 and one-third never do."

Currently, Chapter 11 results in injustice to victims of child sexual abuse with institutional claims.
This is because victims of child sex abuse are brought into the Chapter 11 process with different
needs, goals, and expectations than those of an average creditor. According to the CDC, there is
a strong correlation between childhood abuse and negative consequences across the lifespan,
including disrupted neurodevelopment; impaired social, emotional, and cognitive development;
psychiatric and physical disease; and disability." These adverse effects generate significant costs
for victims over the course of their lifetimes.” As a result, financial recovery can be instrumental
to cover expenses associated with their healthcare, healing, and struggles arising out of PTSD and
other ailments. For many, however, financial compensation is not the only reason to file a claim.

There is an overwhelming body of science exposing the ways in which the trauma of sexual abuse
during childhood impacts memory formation and the repression of memories."' It is settled that
PTSD, memory deficits, and complete disassociation are common coping mechanisms for child
victims."' Consequently, trauma can have devastating impacts on the young adult brain in ways
that lead to delayed disclosure of abuse."!" It is a medical fact that victims of child sex abuse often
need decades to come forward. They are traumatized from the abuse, incapable of processing what
happened to them, and often dependent on the adults who perpetrated or caused the abuse.

As a result, when victims of child sexual abuse and sexual assault do come forward, they often
find healing and empowerment in knowing they are safe and knowing they are heard, and are
motivated by a burning conviction that no child ever again be harmed by the institution that hurt
them. Those victims “seek to investigate [a debtor institution because] . . . exposing the
organization’s negligence could reveal other potential defendants” and prevent future abuse.™
Chapter 11°s release of organizations from sex abuse liability simply because they are nondebtors
in bankruptcy court deprives victims of achieving these goals and may actually retraumatize them.*

In part, because of its release of nondebtors from liability, Chapter 11 currently creates an incentive
for organizations to file for bankruptcy when they are inundated with child sexual abuse claims.
As the Second Circuit Court of Appeals explained,

“[A] nondebtor release is a device that lends itself to abuse. By it, a nondebtor
can shield itself from liability to third parties. In form, it is a release; in effect,
it may operate as a bankruptcy discharge arranged without a filing and without
the safeguards of the Code. The potential for abuse is heightened when releases
afford blanket immunity.”™

The “blanket immunity” Chapter 11 provides to nondebtor organizations through child sexual
abuse bankruptcies fails to result in any actual accountability or motivation for third parties to
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prevent future abuse. It also does not incentivize better child protection programs. The victims
and the public lose; the immunized institutions bask in the ongoing secrecy.

Replacing “blanket immunity” with increased public disclosure of all the institutions implicated
in the sex abuse, the number of claims made against them, and the proposed plan for reorganization
serves the public policy of educating the public about the prevalence of child sex abuse, as well as
empowering the public to understand the Chapter 11 process. Also, the costs of sex abuse are
staggering. Child sex abuse generates many costs that impact the nation’s health care, education,
criminal justice, and welfare systems, costing nearly $2 trillion annually. Numerous, scholarly
studies have concluded that the average cost of child maltreatment is approximately $830,928 per
victimX' It is unfair for the victims, their families, and taxpayers to bear this burden while
institutions causing the harm are released from liability.

With institutions like the Catholic Church, USA Gymnastics, and the Boy Scouts of America filing
for bankruptcy when faced with mass tort claims from victims of child sex abuse, reforms are
desperately needed within the Bankruptcy Code to hold organizations accountable, provide the
victims with a fair outcome, and prevent future abuse from happening within these youth-serving
institutions. The NRPA is a step in this direction.

1. The Nondebtor Release Prohibition Act is Necessary to Prevent Nondebtor
Organizations from Escaping Liability for their Role in Allowing Child Sex
Abuse

As it currently stands, Chapter 11 allows nondebtors to be released from liability even if they were
significantly involved in perpetrating child sexual abuse. When these nondebtors are released,
victims of child sex abuse are robbed of the opportunity to hold all of the perpetrators and enabling
institutions accountable. These releases also diminish the amount of recovery victims should
equitably receive and prevent the public from understanding the full scope of an institution’s role
in harboring child sex abuse.

a. The Archdiocese of Portland

For example, in July 2004, the Archdiocese of Portland, Oregon became the first Roman Catholic
diocese in the United States to file for bankruptcy amidst pending lawsuits of victims alleging
sexual abuse by members of the clergy. " It announced its intention to file just as two civil trials
were scheduled to begin related to allegations that it failed to remove a priest accused of abusing
over 50 boys between the 1950s and the 1980s.X" The plaintiff in one case, James Devereaux, was
seeking $130 million in damages and said he was “determined to have a public hearing of his case
against the church.” Devereaux was an altar boy for Reverend Maurice Grammond, who was
accused of molesting dozens of boys in the rectory, in his car, and on camping trips."!

According to the Archdiocese, there were more than 60 additional claims pending at the time it
filed for bankruptcy, and the diocese and its insurers had already paid more than $21 million in
settlements the previous year.*!" Despite an estimated half-billion dollars in assets, Archbishop
John G. Vlazny indicated that the estimate included parishes, schools, charities, and trusts which
the diocese had no authority over “under canon law.”'"! He insisted that filing for bankruptcy was
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“not an effort to avoid responsibility;” nevertheless, the Archdiocese’s reorganization plan
proposed releases for nondebtor parishes and other entities. After two and a half years pending in
bankruptcy court, the case ended with the court approving a settlement plan that confirmed the
nondebtor releases and distributed just $75 million amongst all victim claimants.™ Thus, the
Archdiocese’s parishes, where much of the abuse took place, escaped accountability. In the wake
of this result, the Dioceses of Tucson, Arizona, and Spokane, Washington followed Portland in
filing for bankruptcy under Chapter 11, alongside approximately 29 other Catholic dioceses and
religious orders in the United States that have filed for bankruptcy since 2004

High-profile bankruptcy cases, including those of USAG and BSA, have catapulted the issues
surrounding nondebtor releases into the public square. Proposed reorganization plans from both
institutions seek to release numerous nondebtor parties from any liability.

b. USA Gymnastics

USA Gymnastics filed for bankruptcy in the U.S. District Court for the Southern District of Indiana
in December 2018 following a wave of lawsuits filed by gymnasts who claimed that the
organization failed to adequately protect them from sexual abuse by Dr. Larry Nassar.*"" Over the
course of three decades, Nassar sexually assaulted hundreds of gymnasts in his capacity as a team
physician.* The bankruptcy court will oversee USAG’s reorganization plan, including the
approval of its settlement agreement with the victims of Nassar’s prolific sexual abuse. "

USA Gymnastics initially proposed a $215 million settlement plan in January 2020 that would
have released the U.S. Olympic & Paralympic Committee (USOPC); USAG chief executive, Steve
Penny; the former national team directors, Bela and Martha Karolyi; the former U.S. Olympic
team coach, Don Peters; and others from all claims.*¥ John Manly, an attorney representing
hundreds of victims, commented on the releases, stating, “Most disturbingly, this proposed plan
attempts to absolve USOPC of any responsibility for these crimes which were committed under
its watch. This plan from USAG is not just unworkable, it is unconscionable.” USAG’S
reorganization plan was soundly rejected by the Additional Tort Claimants Committee of Sexual
Abuse Survivors (the “Survivors’ Committee”). !

In August 2021, USAG and the Survivors’ Committee jointly proposed a reorganization plan of
$425 million—nearly double USAG’s initial proposal—to the bankruptcy court V' Under the
new plan, USOPC would significantly contribute to the victims’ settlement fund.*™ In exchange,
the victims would release their claims against USAG, USOPC, and certain individuals within those
organizations.™ The plan does not require the organizations and individuals to admit liability;
indeed, USOPC and many individuals tied to USOPC and USAG continue to avoid taking any
responsibility for Nassar’s sexual abuse. If the proposed reorganization plan is approved, they
may never have to.

c. The Boy Scouts of America
Similarly, the Boy Scouts of America filed for reorganization under Chapter 11 on February 18,
2020, after more than 88,000 claimants filed lawsuits containing thousands of allegations of child

sexual abuse perpetrated by scoutmasters.* The bankruptcy case is currently pending, as two
tort claimants’ committees struggle to agree on a reorganization plan.**"
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In its reorganization plan, BSA included provisions that released nondebtor sponsors of local
troops—such as churches, civic groups, and others—from liability in exchange for assigning their
insurance rights and making a substantial contribution to the settlement fund.** The Official
Committee of Tort Claimants called the proposal a “get out of jail free card” for these
organizations.® " If BSA’s plan is approved by the bankruptcy court, its sponsors will be absolved
of wrongdoing and never face the public scrutiny warranted by perpetrators of child sex abuse.

These cases evidence the way reorganization plans that release nondebtors from liability adversely
impact tort claimants who are victims of sexual abuse. The system has indeed become a cruel
pathway for traumatized victims to find justice. Thus, legislation like the NRPA, which would
prohibit such releases, is critical to both protecting victims and exposing the predators within these
institutions who are responsible for the abuse.

1. Conclusion

Chapter 11 currently shelters institutions and affiliated nondebtors from being held accountable
for pervasive child sexual abuse while ensuring the institution emerges intact. Moreover, the
process subordinates the victim’s need to heal under the financial needs of a debtor institution,
while retraumatizing the courageous victims who come forward with their abuse. Federal
Bankruptcy law was never intended to be the clearinghouse for the coverup of child sex abuse.
This playing field needs to be leveled for the sake of the victims, their families, and the public.
Congress should enact the NRPA to ensure that survivors of sexual violence get the support,
healing, and access to justice that they need and deserve.

Please do not hesitate to contact me if you have questions or if I can be of assistance in any other
way.

Sincerely,

J){m /L, /i« el

Marci A. Hamilton, Esq.
Founder & CEO

CHILD USA

3508 Market Street, Suite 202
Philadelphia, PA 19104
mhamilton@childusa.org
Tel: (215) 539-1906

Ketp R ot
Kathryn Robb, Esqg.
Executive Director
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